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df -----~'~ xCfIB.' ~~ .~-III), 3it;J-li:;lciili:;- II, Jll':!cfyil<'l4 ~ ~

~ 3-TRi'~T i ~ t~
Arising out of Order-In-Original No. 41-49/AC/D/BJM/2016 Dated: 29/03/2017
issued.by: Assistant Commissioner.,Central Excise (Div-III), Ahmedabad-II

3icfl<>lchc'll/\.lklcllet cj1f ;;=rm- 'QcfcFf 'CfcTT (Name &Address of the Appellant/Respondent)

Mis Cadila Pharmaceuticals Ltd

~~~ 3r4la 3er ~~~ t ill '% ~~r ~ i;iict~ ~

~'JfC!~~ cfi)" 3{tl'R;r m~~~ cfit ~ t I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

sar ar qrq7terr 31raa :
Revision application to Government of India:

(1) (cp) (i) ~ ~ ~R>cfi~ 1994 <fh' mT 3-lITTf ~~ 'JfC!~~ ~ iR' qmcrc=r
3'

um cfi)" 3-err # 7arr rqu k iaag=arr3r4a 3rf fa,3a rr, far Hinz4,Tua
faama, zdtf ±ifs, #lac hr sac, is,f@eat-: 10001 i:fil cfh' ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid;

(@) zfe m #t if #mass zff ara far sisra znr 3r #Ir? * zr fa@
sigram a art sisra #ma sara v mar iR', m~~m m iR' mt % fcfRfl' cfi({.@lai

* m~~ * m a:m;r <fh'~-~~ ~ m I3

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) arr a#a fa@az znr rearfzffae a:m;r q{ m ml a fafafiur it srzitar <In
cfrnl' mr3azG ra 4 Raz ama ii sit sna h az fa#tuz zu veer ii ~-difc-lc-1 t I

~
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3lftr:r~ mt \:J'~~ cB". :fIBFf cB" ~ \f{l° ~~ l'JFlf mt ~ t 3TR ~- 31ml \f{l°" ~
mxr ~~ cB" ~r@m, ~. -~ cB" wxr tfffur m "fllflf. LR m mer -# fa 3rrfrm (i.2) 1998
qm 109 IDxT ~- fcpq ~ 611

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there underand such order
is passed·by theCommissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ab snrr zye (r#ta) Rra8, 2001 fra g cB" 3Rl1TTf fc)P!Fcfcc ~~ ~-8 TT at ufit
, hf sm#gr a uf srkr )fa fl#afl 'lfR, # st pi-art vi arfta srar mt crr-crr
mmTT cB" ™ fra maaa fhnr ult a1Reg1 Ur rr arr z. l qrff at aiafa. mxT 35-~ lT
feafRa #t cB" ·'T"@R rd # 'ffiQ:f €)n-6 arar # uf aft a1feg[

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEJ\, 1944, underMajor Head of Account.

(2). ~ 3nw,=r, cB" WQ:f if icaa an ga alg u} za iR-ffi cp1=f mm -wm 200/- <JfR:r 'T"ffiR
cBT \i'IW 3ffi us visa vang arr k srrar st 'ITT 1 ooo/ - cBT ffl 'T"@R cB'r \i'IW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

(1)

(a)

(b)

(2)

ah{trGara zrca a#f@/Ru, 1944 cBT mxT 35-~/ 35-~ cB' 3Rl1Rf:
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

avfiawr qcauia if@err ftma fir zgcan, a4trnT zgc vi aa or4l#tr muff@raUr
cBT fcm1r~~~ .=f. 3. 3TR. • g, ={ fl«al at gi

the special ~ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. P□ram, New Delhi~1 in all matters reh;:1ting to classification valuation and.

rffra ufb 2 (4) a sag arr 3rarat at sr@la, art k ma #i +fir zyca5, hr
Gara yen v iarao 3rftar. rrzur@rat (Rec) #t ufa ear #feat, 316'1<:{l<i!lc{ lT 31T-20, ~
##ea giRua n,rug, i#aft ++z, 3,141q-380013.
To the west regional bench of C_ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

4tr Una gyea (srft) fzrla), 2oo4 #t errr s siafa qua zg-3 ffffRa f44 31/IT
~~-cB'r~ s]'tfrc;r cB' fcR;;a-~ ~ Tfq' 31ml cBT'cf'R~-~-_\ifITT~~
cB'r l=fTlT, G!:flul cB'r . .:rfir 3it aurat zzar #fr u; s Gar zIT iR-ffi cp1=f t cffii ~ 1 ooo/~ <JfR:r ~
51.ft I ursi surd yes t ir, nu at l=fTlT! 31N~ <Tm~-~- 5 C'lmf m 50 C'lmf 'ITTP 'ITT c'I(_ _ _
q; 50oo/- #hr rat gift I i\ifITT~~ cBT l=fTlT, G!:flul cBT l=fTlT 3j an ·a if;so,
are arst cnrat & asi5 1oooo/- hua#stf1 6 #hr wsrr «ferma {7."}

I O •. \ I ; '" I
\\>\. '-- -~--'./.•'',)/ I

\45...°+
±

0
ft zycas, 4hr surd yea viaasrfl4ta urn@rara If srft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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The appeal to the Appellate Tribunal sball be filed irn quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zafk z or? a{ p srzii rmerhr & at r@a pa it # fg #h ar qrrafar
ir fhzn ult a; z 1.# std g; ft fa frat a&l arfaa fg aenferf rflfz
urn[@rout al g 3r#la zur tr val at ya 3mar fhza '1ITill '& I

In case of the order covers~ number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work -if excising Rs. 1 lacs fee of Rs.100/- for each. .

0

0

(4)

(5)

(6)

One copy of application or O.l.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under sGheduled-I item
of the court fee Act, 1975 as amended.

<a ajt #if@rdmi at fir a4 ar frii ctT 3it ft rir anaffa fan utar & it vlr zye,
ah4ht ma zcag hara 374l#tr nrznf@raw (raff@I) fr, 1os2 # fer t
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ft zyc, #€hr sr«a zyes gi hara or4Rh nru@err (Rrec), uR a7flat mra
~;i:rtar (Demand) 1{cr 'cts (Penalty) cJ5'T 10% qasa aar 3fart 1 zaifa, 3rf@raarqa srar 1o ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a€rzr3 era3ittarah3ira, =nf@ star "#acer#t ;i:rm"(DutyDemanded) -
..:,. .

(i) (Section)m 11D ctcWR~uffi;
(ii) fararr er4z3fez #rf@r;
(iii) pr&he frat afr 6hazer rf@.

zrq4sariaar4'as qasRtacr ii, 3rfr' atRaa avAfrqa raarfrank.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition ,for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and :service Tax, "Duty demanded" shall include:
(i) : amount determined under Section 11 D;
(ii) amount of ~rroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr cask ,zr am2r a# ,fr 3rflr if@rawr # qr ssi zrca arrar era Tr vs Rlc11fa.a °" m jar fa
mr ~rz;q1 t- 10% armrra, tR ail szi ha avz faarRa pt aa &Vs <li 10%~ 'R' cfi'l" .;ir ~ ~'-~ ~ . . .

'
In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty arid penalty are in dispute, or penalty, wh,-ep:~q-~l!Y,
alone is in dispute." fee3
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ORDER IN APPEAL
i

The subject appeal is filed by the departm~nt (hereinafter referred to as 'the

appellant') against Order-in-Original NO.41-49/AC/D/BJM/2016 (hereinafter
referred to as 'the impugned orders') passed by the Assistant Commissioner,
Central Excise, Division-Ill, Ahmedabad-II (hereinafter referred to as 'the

adjudicating authority') in favour of M/s Cadila Pharmaceuticals Ltd., Survey
No. 1389, Trasad Road, Taluka Dholka, Dist.Ahmedabad (hereinafter referred as

'the respondent assessee'), is engaged in the manufacture of excisable goods
falling under Chapter Heading No. 30 of the First Schedule to the Central Excise

Tariff Act, 1985.

2. Facts in brief of the case are that. During the course of audit it was observed
that respondent had wrongly availed service tax credit on outward courier
service as 'Input Service'. As the outward courier service was not covered under

the definition of 'Input Service under the Rule 2(1) of the CENVAT Credit Rules

2004.the respondent have by availed CENVAT credit on services which do not

qualify as input services and contravened the provisions of the Rule 3 of
CENVAT Credit Rules, 2004 with an intent to evade payment of duty,during the

period from Anrll 09 to Dec'l5 . Therefore, 9 Show Cause Notices were issued for

recovery of credit under Rule 14 of CENVAT Credit Rules, 2004 read with

Section 1 lA of the Central Excise Act, with interest and penalty. Said SCNs were
adjudicated vide above order, wherein he has dropped all the Show Cause
Notices.

0

0

3. Being aggrieved with the impugned order the appellant has filed the instant
appeal, on the following main grounds;

1

a. That, The Cenvat Credit on Courier services! availed in the present cases were

neither related to export of goods nor in respect of the goods removed from the

factory premises i.e. post manufacturing activities/expenses. Thus, such
services did not qualify as 'input service' as ldefined in Rule 2(I)(ii) ofCENVAT
Credit Rules, 2004. f

I

b. CENVAT credit availed on 'Outward Courier Service' did not admissible as

the services availed beyond the factory gate is inadmissible in as much as the

same does not fall within the ambit of the defilition of input services as specified
under Rule 2(I) of theCENVAT Rules,2004. Tiey contravened the provisions of
the Rule 3 of CENVAT Credit Rules, 2004 with an intent to evade payment of
duty,during the period from Anrll 09 to Dec'l5j

c. as per the provisions of Rule 9 (6) of th1 CENVAT Credit Rules, 2004 the
burden of proof regarding admissibility of CENVAT Credit shall 'lie upon the

manufacturer or provider of output service taking such credit.
I

d. they had suppressed the material facts regarding taking of CENVAT credit of
on services availed beyond the factory gate bf not indicating the same in their
monthly returns. They had rendered themselvbs liable to penalty in terms oftheI /; -.. -· -:-- ;- '"'·-\
provisions of Rule 15(2) of the CENVAT Credit Rules, 2004 read with Section.-z

/ 1ac oreAsa. "ii} j
z4>E;g?>>cs·4 so~,s" Gs
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e. As per the definition of input services as per Rule 2(1) of Cenvat Credit Rules,

as stood After amendment vide Notificatin NO. 3/2011CE(N.T.) dated

• 01.0.3.2011, Th~t after 01:03.2011 Cenvat Credit ~f C~urier se~ices used for
placmng orders, filing quotation for procurement etc. is neither falling under main

i
part nor these are inclusive part of the definition of input services. Further,
these services are used inrelation to business which has been kept out of
purview of the Input services under rules 2(1) of Cenvat Credit Rules 2004 w.e.f.

01.03.2011..

0

f. That, Since the above services on which Cenvat Credit availed by the

assessee, has no relation either directly or indirectly in relation to the
manufacturing activity, the adjudicating authority has erred in allowing the

Credit of said services. Thus, the impugned Order--in-Original is not proper.

Deptt. rely on The Supreme Court in the, case of Maruti Suzuki Ltd Vs
Commissioner of Central Excise, New Delhi reported in 2009(240)ELT 641(SC)
g. thercfore,the criteria set down by the Hon'ble Supreme Court for availing

input/ input services is not fulfilled in the present case and the adjudicating

authority has erred in passing the order in favour of the assessee by not

following the above judgment of Apex court.
h. In the said order though the adjudicating authority comparing New

Definition vis-a-vis Old Definition he has observed that the new definition of

input service remains same as earlier; however, it has deleted the terms
'setting up of factory'; 'activities relating to business' .The adjudicating
authority held as activity relating to business of manufacturing activity is not

tenable. I
i. Further, the order of Hon'ble High Cou,t of Gujarat in the case of Apar

Industries Ltd has been accepted by the Department on the ground of monetary

limitations and not on merit. iI
I

4.
20.12.2017; however, nobody appeared on behalf of the appellant. They have

filed submissions in their cross objection dat~d 19-12-17. I have carefully gone
through the case records, OIO, facts of the case, GOA, and submission made by

the respondent. I find that, during the course of audit, it is observed that the

respondent had wrongly availed service tax credit on outward courier service as
. . I. d d tl .'Input Service'. As the outward courier servce was not covere un er 1e •

defmition of 'Input Service' under the Rule ~(1) of tl1e CENVAT Credit Rgles ,··. ~~f.::,-.,',,;,"'<5,,

2004.the respondent have by availed CENVAT ~edit on services which do n(t,{ij. JJ
\'-...---¢\'< no ,s° '°
'

The respondent also filed cross objections as under;
1. That such service Cenvat Credit is available to them. Since the above

services on which Cenvat Credit availed has r'lation either directly or indirectly
in or relation to the manufacturing activity, and covered in the definition of

input services.
ii. They Relied on Hon'ble High Court of ujarat case of Ambalal Sarabhai

reported in 2016 (45) STR 174 (Guj)

Personal hearing in this case was grated on 0 1-11-17, 01-12-17 and
!

0
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qualify as input service and contravened the provisions of the Rule 3 of CENVAT

Credit Rules, 2004, with an intent to evade payment of duty. They are availing
CENVAT credit on services which do not qualify as input services during the
period from Anrll 09 to Dec'lS. Therefore, 9 Show Cause Notices were issued for
recovery of credit from them under Rule 14 of CENVAT Credit Rules, 2004, with

interest and penalty. Said SCNs were adjudicated vide above order, wherein he

has dropped the proceedings in respect of all the Show Cause Notices.

5. I find that Cenvat Credit on such Courier services availed by the appellant
in the present case were related to documents Courier services used for placing
orders, filing quotation for procurement as well as marketing dispatch
instructions, issuing cheque for procurement, sending stock transfer documents
and also for receiving dispatch instructions from the marketing or the Head

Office is falling under main part/inclusive part of the definition of input services.
Such services are qualified as 'input service' as defined in Rule 2(1) of CENVAT

Credit Rules, 2004.Therefore, CENVAT credit availed on 'Outward Courier

Service' is admissible to the appellant.
7. Further, the defination of input services as per Rule 2(1) of Cenvat Credit

Rules, as stood after amendments vide Notification NO. 3/2011-CE(N.T.) dated

01.03.2011, Such services are qualified as 'input service' as defined in Rule 2(I)

of CENVAT Credit Rules, 2004.Therefore, CENVAT credit availed on 'Outward

Courier Service' is admissible to the appellant.
8. I find that, only such services which has nexus with manufacturing
activities, whether directly or indirectly, on such services Credit is allowed. Since,

the said services have relation either directly or indirectly in relation to the
manufacturing activity, the adjudicating authority has correctly allowed cenvat

Credit of said services. I find no reason to interfere in the impugned order.

9. In view of above discussion and findings, I uphold the impugned orders
and reject the appeal filed by the department.

10. 39leaf arr aa #t a{ 3r4hit a fszr 3qi#aa a far srar &I

10.. The appeals filed by the appellant stand disposed off in above terms.,a
(3rr gia)

31rg#a (3r9lea )

·?

0

0

Attested ~ET
(K.K.Parmar)

Superintendent (Appeals)
Central tax, Ahmedabad.

Date- /C 1/18
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By Regd. Post A. D

., M/S. Cadila Pharmaceuticals Ltd.,

Survey No. 1389, Trasad Road,

Taluka- Dholka,

Dist.Ahmedabad-382210

Copy to;-

· hara
.AL Cs

F ~ z. ~
:, 0~ ::, ~ S::Ege so

% "
o. (l

*

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad- North.

3. The Asstt.Commissioner, CGST C.Ex. Div-Dholka,Ahmedabad- North.

4. The Asstt.Commissioner (Systems), CGST C.Ex. Ahmedabad-North.

~Guard file.

6. PA File.
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